IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.1063 OF 2014

DISTRICT : KOLHAPUR

Shri Vinayak Pandurang Patil. )
Occ.: Government Service as Modi- )
Knowing Assistant, Now reverted as )
Clerk-Typist and having office at )
Department of Archives, Kolhapur )
Archives, Kolhapur and residing at )
Yadav Wadi, Shiroli (Pulachi) Kolhapur. )
)
)
)
)
)

Address of Service of Notice :

Shri A.V. Bandiwadekar, Advocate,
Having Office at 9, “Ram-Krishna”,
Lt. Dilip Gupte Marg, Mahim,

Mumbai 400 016. ...Applicant

Versus

1. The Director.
Directorate Archives, M.S, Having
Office at Elphistone College, Fort,
Mumbai - 32.

St et “— Som—

2. Shri S.S. Latkar. )
Occ. Government Service as Modi- )
Knowing Assistant being posted from)




the post of Research Assistant, Having)
Office at Department of Archives, )
Kolhapur Archives, Kolhapur. )...Respondents

Shri B.A. Bandiwadekar, Advocate for Applicant.

Shri N.K. Rajpurohit, Chief Presenting Officer for
Respondents.

CORAM : RAJIVAGARWAL (VICE-CHAIRMAN)
R.B. MALIK (MEMBER-JUDICIAL)

DATE i 29.06.2016
PER : R.B. MALIK (MEMBER-JUDICIAL)
JUDGMENT
L. An order of reversion from the post of Modi-

Knowing Assistant to the post of Clerk-Typist has stung
the Applicant who is up before us thereagainst by way of

this Original Application (OA).

2. We have perused the record and proceedings and
heard Shri B.A. Bandiwadekar, the learned Advocate for
the Applicant and Shri N.K. Rajpurohit, the learned Chijef

Presenting Officer for the Respondents.

3. The Applicant came to be appointed on

compassionate ground as Office Peon in Group D’ post on




1.10.1996. While still in service, he took training in Modi
Script between 28.2.2004 and 7.3.2004 and got thorugh in
1st Class. The case of the Applicant is that he also passed
out MS-CIT {Regular Mode) securing 64% marks which
examination was conducted by the State through MKCL.
On 15.9.2005, the Applicant vide Exh. ‘C’ (Page 24 of the
paper book) came to be promoted as Clerk-cum-Typist in
Group ‘C’ {Class-III). He was selected by the Departmental
Promotion Committee in its meeting of 15.9.2005. In the
said order, it was clearly mentioned that the Applicant and
4 others were eligible and qualified on the basis of the
education qualification and experience. The exact Marathi

words were as follows :

“FAl e el BARAR! T gl deten Aa wenad a
Na1frep EAT ARV FHA AR &Alell AAATAO AR TAHUA

Uelesic 2utd Aa 3gd.

4. The said order concluded by the recitals that
those promotions were temporary (awgze el and liable

to be terminated at any time.

. Quite pertinently, neither in that order (Exh. ‘C))
nor in any other document of contemporaneous vintage

was there any conditionality that the Applicant would have

B




to clear any examination of Typing or even MS-CIT. This
may have some relevance as the discussion progresses.
But for the present, we may only note it as a fact and

proceed further.

6. By an order of 17t May, 2010 (Exh. ‘D’, Page 26
of the paper book), the Applicant came to be promoted
from the post of Clerk-Typist to Modi Assistant. In that
order, it was inter-alia mentioned that one Shri S.A. Wagh,
Research Assistant had been transferred to Pune and the
resultant vacancy was filled up by Shri S.S. Latkar, Modi
Knowing Assistant by transfer and the Applicant was

transferred vice Shri Latkar.,

7. In the meanwhile, some correspondence ensued
calling upon the Applicant to produce the documents of
having cleared MS-CIT examination and Marathi and
English Typing Certificates, but we shall to the extent
necessary turn to that aspect of the matter a short while
from now. Having set out the facts as above, we may note
at this stage itself that most of the facts are not in dispute
if one were to peruse the Affidavit-in-reply on behalf of the
Respondent-Director, Directorate of Archives, Mumbai for
whom the Affidavit-in-reply has been filed by Smt. Swati Y.

Mhase-Patil. We may not therefore narrate again those




facts which have been admitted and which have been set
out hereinabove almost in the form of a narration.
Pertinently, however, in Para 5 of the Affidavit-in-reply, it
has been clearly admitted that in September, 2005, the
DPC found the Applicant fit for the promotion as Clerk-
Typist in Class-1ll. In Para 6, it has been clearly admitted
that on 17.5.2010, the Applicant was “further promoted” to
the post of Modi-Knowing Assistant on being found
suitable candidate to that post as Applicant had completed
Modi-Training.

8. Reading the Affidavit-in-reply above referred to
further it is mentioned therein that Marathi / English
Typing Certificate was necessary to be submitted, and
therefore, he was called upon to give an explanation on
16.9.2014. The consideration of that aspect of the matter
to the extent necessary has been deferred as already
mentioned above. In Para 8 of the Affidavit-in-reply, the
facts of the promotions of the Applicant which have already
been referred to above and set out. Now, as far as the
impugned order is concerned, a conjoint reading of Paras
10, 11, 11.1 and 12 would show that the said reversion
was made in view of the promotion of some other
employees having been found to be contrary to Rules, but

pertinently, subject to the discussion about the Typing

\r._'.




Certificate, etc., the case of the Applicant did not suffer
from any such vice. It is, therefore, pleaded that since
those employees had not completed three years in feeder
cadre, their transfers were required to be made and then a
reference was made to the transfer orders of the trio viz.
the Applicant and Shri Jadhav and presumably Shri
Latkar. In Para 11.1, it is pleaded that the reversion of the
Applicant was made due to effective reversion and/or
posting of the five Class III employees working in the post
of Record Keeper, Research Assistant, Complier and Modi-
Knowing Assistant because their promotions that were not
found to be regular. Paras 12 and 13 of the said Affidavit-

in-reply in fact need to be fully reproduced.

“12, With reference to ground no.6.10, I say
and submit that as per Recruitment Rule, 2010
at serial no.7 (A} it is clearly mentioned that, “by
promotion of a suitable person on the basis of
seniority subject to fitness from amongst the
person holding the post of Clerk-Typist in the
Directorate having not less than three years
service in the post........... 7 Since the applicant
has completed a period of three years on the post
of Clerk-Typist he was promoted to Modi-

Knowing Assistant on a vacant post. But the five




employees who have been reverted back have not
fulfilled the above condition and hence they are
reverted but this has reversal effect and

consequently the applicant is reverted back.

13. With reference to ground no.6.11, | say
and submit that Shri S.B. Aawle has been
reverted back from Record Keeper to Research
Assistant, Shri S.S. Latkar has been posted to
Modi-Knowing Assistant, and accordingly in
consequence thereof the applicant being a most
junior one has been reverted back to Clerk-
Typist. Copy of seniority list showing the
position of applicant is enclosed herewith and

marked as EXHIBIT “R-9”.

O. The contents of Paragraph 20 of the Affidavit-in-
reply are also significant and the said Para is also

reproduced for facility.

“20. With reference to ground no.6.18, I say
and submit that the promotion to the applicant
has been given on being found him suitable
candidate and have completed a service period of

three years on the post of Clerk-Typist. Such




promotion is given to applicant on the post of
candidates who are further promoted. But on
being found those employees have not fulfilled
the condition and have not completed a service
period of three years in the feeder cadre, they are
being reverted and consequentially applicant has

been reverted.”

10. The above quotes are self-explanatory requiring
no elaboration whatsoever and it is in that background
that we may now turn to the impugned order. The said

order in its entirety in Marathi needs to be reproduced.

* el F.B.5TAA-909%/ 3033, Raim 39.90.209Y
BRI 3R et

3Wiard HAeHifs JEAFAR Hcilet THD ae B20id A 3Ed.

FHA-TA Ald | Feam ue UeTdeTd / el oRT ]
Ug J e feeien
M AA P | Aol TS Jgr-aH ot 3.3, 3B A Foler
HE-Th 09.99.209% (R.4Q,) Wp-Ab A Ap  GEER

forgaredt smema o Aa
dRd Al AdEa
WB-TB WA AAUD
DI AT R,

2t fa o md= AHA fiites -Zmams . TE Ard:: TR

TE1-2AH 09.99.209% (H.4 ) HAEHa  Ag-ad  uzEs
fergaret snemes SR, B
widtet aten fltes-dnaimam
GEIR UGEd ®evdid oid
38, @d gd EwEmR
QU SHRIEAR Rera smaien
forften-dencime UERR |




Seellsl SAY® HTIE A |
3B

TS
wiidets JAaAAAd, FEREE A

11. Now, quite pertinently much as the issue of the
Typing Test, etc. was sought to be canvassed on behalf of
the Respondents at the time of hearing, the impugned
order proceeded on the basis that the same was made only
as a consequence of the “reversion of Shri Latkar” and no
other cause was assigned. In fact, this aspect of the
matter gets further fortified, if one were to refer to the
contents of the Affidavit-in-reply above quoted. The crux of
the matter, therefore, is that the reversion was made only
for the cause assigned in the formal order which is
impugned herein and if that be so, then in accordance with
the law laid down by the Hon’ble Supreme Court in
Mahinder Singh Gill and another Vs. The Chief Election
Commissioner, AIR 1978 SC 851, the validity of that

particular action manifested by Exh. ‘A’ will have to be
judged by the reason therein mentioned and not by any
reason that is sought to be supplemented dehors the
express order by way of the facts like the Typing
Examination, etc. In the present set of facts, therefore, the
only aspect of the matter that needs to be scrutinized is the

VMRS
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justification for the reasons assigned in Exh. ‘A’ and in that
sense, Exh. ‘A’ is exhaustive of the reasons and it is not as
if, it is illustrative as one amongst several other reasons. It
is not necessary for us to enter into the academics of the
matter, but then in certain circumstances, it is possible
that certain facts may be so implicit as to be very obvious
in the expression clearly used in which event, even those
incidental facts can also be taken note of. This, however,

is not the state of affairs herein.

12. If that be so, then it is quite clear that on the
basis of the contents in the Affidavit-in-reply itself, the
case of the Applicant’s reversion cannot be supported.
Because there was nothing wrong with him and that is
something which even the Respondents do not dispute.
Further, even if it had become necessary for the
Respondents to remove the Applicant so as to
accommodate Mr. Latkar, there is no reason why the
possibility of accommodating the Applicant to the
equivalent post should not have been explored. In fact, in
the Affidavit-in-reply itself, it has been clearly mentioned
as to the duration of time which was considerable which
the Applicant had been promoted to, to the two posts for.
It needs to be emphasized that reversion as a consequence

is an administrative action which has to be taken recourse
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to as a last resort and that too for good and justitiable
reasons. That is more so when this is not a case where the
reversion has any disciplinary overtones in any manner
whatsoever. The action of the Respondents, therefore, is
clearly vulnerable to the judicial interference, regardless of
the width of the jurisdiction of this Tribunal which
exercises power of judicial review of administrative action.
After-all, there can be very few, if any, instances of great
moment, than to revert a person from a post that he held
by the dint of his own merit to a lower post which he had
been transferred from quite a while ago. We would,
therefore, hold that the impugned action manifested by the
impugned order is unsustainable. That is, if one were to
go by the reasons mentioned, and on the authority of

Mahinder Singh Gill that is what we are bound to do.

13. Assuming, however, that it was possible for us to
examine the wor... of the support tried to be secured by the
Respondents to their case on the ground of the Applicant
allegedly having not submitted the Typing Examination
Certificate, etc., we find that having promoted in the year
2005, not till the year 2014 did it even occur to the
Respondents that the Applicant was liable to produce those
Certificates. As a matter of fact, as far as MS-CIT

Examination is concerned, it was already cleared by the
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Applicant and we do not think there is any objection in
that behalf raised by the Respondents. As far as the
Typing Examination is concerned, granting all latitude to
all concerned, at least in the year 2014 even that
examination was cleared by the Applicant. That was the
requirement for the first promotional job in the year 2005.
The Applicant having worked and also got promotion for
about 9 years thereafter and in any case, having obtained
even those Certificates now, in our view, should not be
penalized and in any case even by the impugned order, he

is being sought to be reverted and not removed.

14. Although, it was not specifically cited before us in
this OA, but we are aware of a Judgment of the Division
Bench of the Hon’ble the Chief Justice of the Bombay High

Court in Aurangabad Bench in Sachin Vs. State of

Maharashtra and 2 others in Writ Petition
No.4872/2012, dated 14.3.2013 wherein in more or less

same set of circumstances, Their Lordships had in effect

held that in such matters, the approach should be by and
large liberal and in that matter as well, the concession with

regard to the time was also granted.

15. It is, therefore, very clear that in the first place,

the Typing Examination aspect of the matter was not the

—
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cause for reversion but going a step ahead, even if it was so
still such an action was not warranted in so far as the

Applicant was concerned.

16. In view of the foregoing, we hold that the
impugned action manifested by the impugned order is
unsustainable and is liable to be quashed and set aside.
The same is accordingly quashed and set aside. The
Respondents are directed to reconsider the case of the
Applicant for being reposted as Modi-Knowing Assistant or
equivalent post, if any. Compliance within four weeks from
today. The Original Application is allowed in these terms

with no order as to costs.

[

Sd/-  sdr- _
Tﬁ.B. Malikﬁ (Rd]’iv Aéarwa
Member-J Vice-Chairman
29.06.2016 29.06.2016

Mumbai
Date : 29.06.2016
Dictation taken by :

S.K. Wamanse.
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